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Examiner’s Comments 

Criminal Procedure 

 

PART A 

 

Question 1.1 (a)-(d) 

 

A range of marks were awarded for this question, with some students scoring well. 

Students were required to explain that it was not compulsory for Kevin to participate 

in the parade (rather participation is voluntary). Many students correctly identified 

that if Kevin declines to participate, no inference of guilt may be drawn because of his 

refusal. Marks were awarded to students who provided authority for their answers (e.g. 

R v Ip Lai Shing (1998) HKCA). While many responses to the question explained that 

the police would be entitled to use alternative and less favourable identification 

procedures, fewer highlighted that this could result in the magistrate exercising his 

discretion to exclude such evidence, if there was no good reason why an ID parade 

could not be held. Other matters relating to the person in charge of the parade and 

requirements for the actors taking part in the parade were largely answered 

satisfactorily. It would further assist students to refer to the relevant Code of Practice 

on ID Parades in Police Force Procedures Manual. 

 

Question 1.2 

 

Students were expected to give a concise summary of the general approach to 

disclosure and how it pertains to the right to a fair trial. Relevant provisions include 

Art 11 (2) BORO and Art 87 of Basic Law (disclosure, of course, is part of that right).  

If Man Wai had been convicted of any offence in relation to her false claims, her past 

convictions would need to be disclosed, under the Prosecution Policy.   

 

Question 1.3 

 

Knowledge of the procedures relating to a discharge was important here. Few students 

raised the point that although person cannot be tried twice for the same offence (see 

Article 14(7) BORO, s31(1) CPO and R v Connelly (1964) HL) if the accused is 

discharged following a Preliminary Inquiry, this is not the same as an acquittal. On 

this latter point, a greater number of students were able to direct the examiner towards 

section 85(1) Magistrates Ordinance. 

 

Question 1.4 (a)-(c) 

 

For parts (a) and (b) attention to section 88(1)(a) of the Magistrates Ordinance was 

required. Students were awarded marks where they referred to case law such as 

Chiang Lily v Secretary for Justice (2009) CFA. Many students fell down at the final 

hurdle of this question: the magistrate will only take a plea if the case is one that will 

be tried before a magistrate. 
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Question 1.5 

 

For students to have scored well on this question, it was necessary to explain that 

Kevin can apply for a discharge under section 16 Criminal Procedure Ordinance on 

the grounds that the evidence disclosed on the documents is insufficient to establish a 

prima facie case against him for the offence charged. If granted, a discharge acts as an 

acquittal (section 16 (4) CPO). However, it may be subject to an appeal by the 

prosecution. Many students identified the key points although there was evidence of 

copying large sections of material verbatim from prescribed texts. This puts students 

at risk of failing to answer the set question (or worse, plagiarism). Students may have 

mentioned, although none did, that a section 16 CPO application can also be made if 

the prosecution do not file an indictment in time (seven days) following committal.  

 

Question 1.6 

 

Kevin’s age was included here to test students’ understanding of the sentencing 

regime for offenders aged below 21. No students made reference to the CFA in 

Secretary for Justice v Wong Chi Fung (2018) 21 HKCFAR 35, which stated that for 

offenders aged below 21 and above 16, the Court should exercise caution and 

normally order reports before imposing a custodial sentence (see also section 109A 

CPO). Very few students were able to correctly identify the relevant procedure that 

arose at this juncture. Robbery, as outlined in section 10 Theft Ordinance, falls within 

the excepted offences under schedule 3 (see section 109A (1A) CPO). 

 

 

Part B 

 

Question 2 

 

A surprising number of students did not engage with what should have been a 

relatively straight-forward question. Instead the impression given was that students 

were copying across parcels of text they had on bail without fully understanding the 

procedures or their implications. Some students made the mistake of confusing police 

bail with court bail, again, demonstrating a lack of understanding on this topic. 

Having said this, a good number of students were awarded high marks where they 

were able to provide thoughtful analysis of the bail procedures in light of the factual 

matrix provided. At its base, bail is a risk assessment exercise, which involves the 

need to consider all relevant conditions that may be imposed. 

 

Question 3 

 

Where this question was answered correctly, it was often undermined by the 

impression of it having been copied verbatim from prescribed texts. This approach 

merely reflects a lack of understanding of any given topic. Some, but not all, 

responses identified that relevant misconduct can stem from both prosecution and 

defence. It would assist students to note that an appeal can be dismissed even if the 

point of appeal is in favour of an appellant. This is where a jury would have inevitably 

reached the same conclusion thereby resulting in no miscarriage of justice (see section 

83(1) Criminal Procedure Ordinance). 

 


