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PCLL Conversion Examination 

June 2019 

Examiner’s Comments 

Commercial Law 

 

PART A 

 

It was very noticeable in this examination that there were very few borderline answers. 

Either students were well prepared and obtained a high mark or made fundamental 

mistakes and did poorly.  

 

Question 1a) 

  

Re Charles– the best remedy was rely on total failure of consideration Rowland v 

Divall. At the time he ended the contract he had never obtained ownership of the 

goods and thus there was a total failure of consideration. This meant he was entitled to 

a full refund of the price with no allowance made for the nine months use of the car. 

The rules on acceptance do not apply where there is a total failure of consideration. 

Some credit was also given for reference to there being a breach of S14(1) (a) SOGO 

but the drawback here was that the rules on acceptance would then apply and nine 

months would mean a reasonable time has elapsed.  

 

Re Brenda-the key point to make was that Brenda had no remedy under Rowland v 

Divall as she got title albeit later than she should under the ‘feeding of title” rule. Her 

remedy would therefore be confined to breach of S14(1) (a) SOGO as, at the time of 

the sale to her, Alan did not have the ‘right to sell’ and as there has been acceptance 

damages would be the difference between the value of the car at the time of the sale 

(the contract price) and its value at the time title was fed. Butterworth v Kingsway 

Motors was a very relevant authority to mention. 

 

The weaker answers totally missed the point of the question ignoring the fact that it 

clearly said it was a hiring agreeing with an option to purchase i.e hire purchase and 

not a condition sale agreement. It was not therefore a sale of goods contract and a 

discussion of the nemo dat exceptions especially S27(2) SOGO was not relevant. 

 

Question 1 b) 

 

The weaker answers again totally missed the point of the question. The question 

clearly said the goods were unmerchantable and asked students, given this fact, to 

discuss could the buyer reject the goods. Therefore this question was in essence about 

acceptance but many answers ignored this and discussed the issue of merchantability! 

 

i)  The issue here was whether Acme could reject the goods even though it had 

resold the goods. Reference should have been made to S37 SOGO. Reselling the 

goods is clearly “any act in relation to them which is inconsistent with the 

ownership of the seller” S37 1(b). However S37(6) provides “The buyer is not by 

virtue of this section deemed to have accepted the goods merely because the 

goods are delivered to another under a sub-sale”. There can be no acceptance 

unless the buyer has had a chance to examine as S37(2) provides “Where goods 

are delivered to the buyer, and he has not previously examined them, he is not 
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deemed to have accepted them under subsection (1) until he has had a reasonable 

opportunity of examining them for the purpose—(a) of ascertaining whether they 

are in conformity with the contract”  

 

 Therefore Acme could reject if like Molling v Dean the goods were to be sent 

directly by the seller to the sub-buyer without the buyer having the chance to 

examine first but if the goods were delivered to Acme and it waived the chance to 

examine before letting the sub -buyer have the goods as in Kudos Knitting v 

Zamir there would be an acceptance. 

 

ii)  Acme could reject the two defective instalments despite accepting the two good 

ones if it is an instalment contract with each instalment to be separately paid for - 

a severable contract and thus S13(3) SOGO, cannot keep part of the goods and 

reject the rest, does not apply. However to be able to refuse to accept the next 

eight instalments the buyer must establish there was a repudiation of the 

agreement applying the test in Munro v Meyer, the court would consider the % of 

goods delivered which were defective compared to the total contract quantity and 

the chances that future instalments would  be defective. The better answers 

applied this test sensibly to the facts.  

 

iii)  Under S32(3) SOGO as Acme has obtained some of the goods mixed with goods 

of a different description it could keep the sacks of rice and reject the potatoes. 

However in the second scenario Acme could not keep the good 50 and reject the 

bad 50 as S32(3) does not apply to mixed quality as opposed to mixed 

description. 

 

Question 2 a) 
 

This question was on property and risk was generally well done  

 

I.  If the fire was caused accidentally S16-20 SOGO applied. If WWW was at fault 

they would be liable as a bailee. 

 

 S22SOGO risk lies with the party who has property in the goods  

 

 S18SOGO Property cannot pass in unascertained goods  

 

 On the facts the goods were clearly unascertained. Remember this is judged at the 

time the contract is made –at that time the buyer could not point to 12 laptops and 

say “these are all definitely mine.” Property can only pass when they become 

ascertained. This takes place when there is unconditional appropriation S20 

SOGO R5. On the facts when the fire broke out this has not occurred. WWW had 

not yet decided which twelve Doris was to have and most likely even if twelve 

had been allocated to Doris there would be no unconditional appropriation until 

delivery applying Pearson’s ‘last act’ test in Carlos Federspiel v Charles Twigg. 

Answers that discussed good perishing under S9 SOGO were totally wrong as 

this provision only applies to specific goods. 

 

II  The issue here was whether now unconditional appropriation had occurred. On 

the facts this now seems more likely (but credit was given for any sensible 
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counter arguments) and property would pass under S20 R5. If property has 

passed WWW was liable for the price s51(1) SOGO 

 

 A good answer would have pointed out that this conclusion was subject to S19 

SOGO. Was there any express or implied term in the contract as to when title was 

to pass in the ascertained goods? Doris would argue an implied term property not 

to pass until delivery. 

 

III  Again the goods were unascertained goods as the goods here were future goods 

(S7 SOGO goods to be manufactured or acquired by the seller) and case law says 

future goods are never specific Sainsbury v Street. This made the question 

factually identical to II and the same consequences re S20R5 and S19 would 

apply.  

 

IV  The goods here were specific goods. 

 In the absence of any agreement to the contrary S20 R2 would apply as the seller 

must do something to the goods to put them into a deliverable state. Property 

would not therefore pass until WWW had installed the software and informed 

Molly that this had been done. 

 

Question 2 b) 

 

Surprisingly as this was a very standard nemo dat question the overall standard of 

answers was poor. There were three exceptions that had relevance 

 

1. S25 SOGO voidable title. WWW- Tony agreement was voidable on the grounds 

of Tony’s forgery, voidable for fraudulent misrepresentation. Voidable means 

valid until avoided. This meant Tony got good title to the equipment but the 

contract could be avoided by WWW electing to rescind the agreement. So it was 

a race against time did WWW rescind the agreement with Tony before or after 

Tony sold the equipment to Victor? Rescission would cover WWW’s actions in 

informing the police, so if rescission occurred before the sale to T, WWW would 

retain title but not if after Car and Universal Finance v Caldwell. Many answers 

identified and discussed this provision well but considered no other exceptions. 

This was a mistake, given the fact it is uncertain whether title passed to Victor 

because of the uncertainty about the timing of the rescission, other relevant 

exceptions should have been considered 

 

2. S24 Market Overt. Tony appears to be a retailer as he has an online business. 

However no clear answer could be given as to whether this exception applied as it 

is a moot point whether “openly sold in a shop or market” would cover an online 

sale in Hong Kong. Is an online business a shop?  

 

3. S27(2) Resale by a buyer in possession. Are the requirements of this provision 

met? The answer seemed to be yes “Where a person having bought or agreed to 

buy goods[T] obtains, with the consent of the seller[WWW], possession of the 

goods……., the delivery ………of the goods ….under any sale, to any person[V] 

receiving the same in good faith ……shall have the same effect as if the person 

making the delivery or transfer were a mercantile agent in possession of the 

goods or documents of title with the consent of the owner” The only complicating 
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factor is the underlined words. Under the notional mercantile agent test Tony 

must sell in the way that a mercantile agent would sell, from business premises 

and during normal business hours, however it would be normal now for a 

mercantile agent to sell online so it would seem that this provision would be 

complied with thus passing good title to Victor who appears to be acting in good 

faith. Therefore just like Newtons of Wembley v Williams even if title did not 

pass to Victor under S25 it was highly likely to pass under S27(2) .  

 

Some answers were totally wrong in applying S3 Factors Ordinance when Tony 

clearly got possession as buyer and not in his capacity as a mercantile agent to try and 

sell the goods on behalf of WWW. Also it was totally wrong to focus on S27(1) for 

the same reason. Tony got possession of the goods as a buyer and not a seller in 

possession. Answers which explained why these exceptions did not apply received 

credit. 
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PART B 

 

Question 1 

 

This question involves assignments of debt by three parties and their priorities: 

 

 the assignment of debt to Robert is absolute and in writing signed by the assignor.  

However, there was only an oral notice to the debtor and therefore cannot be an 

absolute assignment of debt under s9 Law Amendment and Reform 

(Consolidation) Ordinance, Cap 23 (“LARCO”) 

 

 the assignment to Albert was absolute and although express notice was given to 

the debtor, the assignment was not in writing and therefore cannot be an absolute 

assignment of debt under s9 LARCO 

 

 the assignment to Wong cannot be an absolute assignment of debt under s9 

LARCO because: 

o it was not absolute being only an assignment of part of the debt 

o it was not executed by the assignor himself 

o the written notification referred to an incorrect date for the execution of the 

assignment. 

 

 all three assignments take effect as equitable assignments only 

 

 generally, priority is given to the first created in time 

 

 as these are assignments of debts, the rule in Dearle v Hall applies and gives 

priority to the assignee who is first to give notice to the debtor 

 

 the rule in Dearle v Hall does not apply to Robert as the assignment to him was 

not given for value 

 

 as for the other two assignments, Albert’s claim takes priority as Albert was the 

first to give notice to the debtor. 

 

Question 2 

 

This question involves firstly a discussion of bailment: 

 

 Walter is a bailee for Esther in respect of her two watches. In determining 

bailment, many candidates left out the element of transferring possession without 

ownership 

 

 in respect of the Miller watch, Walter was a gratuitous bailee and a discussion 

should be had on the appropriate standard of care based on case law 

 

 in respect of the Piquet watch, some candidates lose sight of Walter’s liability as 

a bailee and only discussed the liability of Expert Cleaners (“EC”) as a sub-bailee  
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 in determining whether EC was a sub-bailee, some candidates had wrongly 

focused on whether Esther had consented to the sub-bailment. The important 

factor is whether EC had knowledge that the watch belonged to someone other 

than Walter because what one is concerned with here is whether EC should be 

liable as a sub-bailee. Esther’s consent and implied authority only becomes 

important on the question whether Esther should be bound by the exemption 

clause in the agreement between Walter and EC 

 

 on the loss of the diamond pendant which was not known to Walter nor EC as 

being placed in the case containing the Piquet watch, most candidates correctly 

pointed out there could be no bailment or sub-bailment without knowledge or 

consent on the part of Walter and EC. 

 

The question next dealt with the matter of liens which most candidates were able to 

identify as the basis on which Walter was claiming to hold on to the Piquet watch 

until charges were paid. However, some of the candidates were unable to say what 

kind of lien may be claimed in the circumstances.  
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PART C 

 

Question 1 

 

This question involves an unfair preference and a pawnbrokers transaction. 

 

unfair preference, ss50-51 Bankruptcy Ordinance, Cap. 6 

 

The question of whether Nicholas’ repayment of Rose’s $500,00 loan amounts to an 

unfair preference and therefore voidable by the trustee in bankruptcy should be 

discussed: 

 

 there is a an existing debt of $500,000 due to Rose 

 

 Nicholas’ repayment of the debt is a preference because it puts Rose in a better 

position than she would have been in in Nicholas’ bankruptcy if the preference 

had not been made 

 

 Rose is Nicholas’ sister and therefore an associate. The applicable preference 

period is therefore two years and not six months 

 

 Nicholas was probably insolvent at the time of making the preference 

 

 Was Nicholas influenced by a desire to prefer Rose?   

o this is presumed because Rose is an associate 

o however, the statutory presumption is rebutted by the moral pressure exerted 

on Nicholas to make the repayment. The courts have found conduct similar 

to that of Rose and her husband amounted to moral pressure which would 

rebut the statutory presumption, Trustees of the Property of Hau Po Man 

Stanley v Hau Po Fun Ivy and anor 

 

 if found to be an unfair preference, the courts may order that Rose pay to the 

trustee in bankruptcy the amount of Nicholas’ repayment. 

 

Pawnbroker Ordinance, Cap. 166 

 

The two loans from Quick Cash (“QC”) to Nicholas fall within the Pawnbroker 

Ordinance: 

 

 QC was a licensed pawnbroker 

 

 the aggregate of the two loans (HK$90,000) does not exceed HK$100,000, s3(2) 

PO 

 

 the interest rate here does not exceed the 3½ % limit, s11 and Schedule 2 PO  

 

 QC can only charge simple interest, s11(1) PO but compound interest was 

charged here  
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 the antique clock may be redeemed with just repayment of the loan but without 

payment of any interest, s11(3) PO     

 

 the antique clock may be redeemed within 4 months of the loans, ss15 PO 

 

Question 2 

 

Students generally knew the relevant law but the weaker answers showed a lack of 

conceptual understanding especially on the difference between two party and third 

party undue influence and were also very weak at applying the relevant law to the 

facts. 

 

a)  Re Amanda one of the main issues here was could she avoid the guarantee on the 

grounds of undue influence? It was essential to identify the fact that that the 

influencer, Bert, was a third party to the Amanda –Bank guarantee contract. As a 

result in the absence of any evidence that Bert was acting as agent of the Bank 

(not very likely), the Bank could only be liable under the principle of constructive 

notice established in RBS v Etridge (No. 2) as approved by the CFA in Li Sau 

Ying v Bank of China (Hong Kong), i.e., being “put on enquiry” due to the nature 

of the transaction and the non-commercial relationship between the parties. This 

principle only applies to a non-commercial guarantors, wife or family member or 

friend, who are providing as security for the guarantee a charge over their 

property, which was the case here. This meant that the Amanda must prove undue 

influence on the part of the husband (this would be normally done by relying on 

the presumption of undue influence) and that as the bank was put on enquiry it 

failed to take reasonable steps to explain the nature of the agreement to her.  

Regarding the presumption of undue influence the onus was on Amanda to prove 

there was a relationship of trust and confidence between her and her husband, 

since husband and wife is not one of the automatic presumed Class 2A categories 

and that the transaction was not “readily explicable on ordinary motives” Allcard 

v Skinner -- the transaction is suspicious – not the sort of agreement a person 

would make in the absence of undue influence. Credit was given for sensible 

application of these principles to the facts. Too many answers just stated the 

relevant law and made little or no effort to apply it to the facts. Once the 

presumption was established the Bank would be deemed to have constructive 

notice of this and would be liable for the third party’s (Bert’s) undue influence 

unless it had taken reasonable steps to explain the nature of the agreement to her. 

On the facts provided in the question there was no evidence the Bank had taken 

reasonable steps.   

 

 Could Amanda avoid the agreement be relying on the Holme v Brunskill material 

variation rule or the purview of the guarantee rule as established in Triodas Bank 

v Dobbs? These principles should have been explained and then applied to the 

facts. Clearly increasing the amount of the loan would be a material variation and 

there has been no consent to the change by Amanda –knowledge is not consent. 

Note that if the Bank infringed the material variation rule this meant that the 

original guarantee as well as the variations were void. Too many answers 

erroneously stated that that while the variations would be void the original 

guarantee would be unaffected. Credit was also given for the fact this rule only 

applies to guarantees and not indemnities. In addition the new loan for a new 
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business would be outside the scope of the original guarantee agreement (it was 

not just a variation) and she would not therefore be bound by this agreement. 

Many answers failed to explain the difference between the material variation rule 

and the purview of the agreement rule.   

 

 Celia – Bert. Surprisingly this part of the question was generally not well done. 

Good answers should have identified in the apparent absence of 

misrepresentation, duress and actual undue influence, Celia’s best remedy would 

be to rely on presumed undue influence. Bert’s status compared to the first part of 

the question should have been emphasised, he was now a party to the contract 

and if undue influence can be established it would be a case of two party undue 

influence. Credit was given for sensible application of trust and confidence and 

suspicious transaction to the facts. However many answers just stated the relevant 

law and ignored the facts totally. Answers should also have referred to laches-has 

too long elapsed between the agreement being made February 2018 and Celia 

attempting to rescind? Slight credit was given for reference to unconscionability 

(UCO did not apply as the contract is not one to provide goods or services) and 

for reference to non est factum but undue influence was potentially Celia’s best 

remedy.  

 

b)  Too many answers missed the point. The clause was not just an attempt to 

exclude the material variation rule, it was a clause making it clear the scope of the 

guarantee was very wide. The agreement would now be an all monies guarantee 

under which Amanda was agreeing that her guarantee would cover any change 

made in the debtor – creditor relationship “all monies.. due to the Bank by the 

Debtor …. on any banking …account…in whatever manner.” As she agreed to 

this very wide provision in the initial agreement her lack of knowledge or consent 

to the changes was irrelevant as everything that had happened was within the 

scope of the wide words of the agreement. Such a clause was upheld in Standard 

Chartered Bank (Hong Kong) Ltd v Pak Kwan Ho and another [2018] HKCU 

843 where it was held that the rule in Holme v Brunskill applied only to 

guarantees of the due performance of obligations arising under a specific contract 

and not to obligations arising out of a contemplated course of dealings, such as an 

“all monies” guarantee.  

 

 


