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PCLL CONVERSION EXAMINATION JUNE 2019 
 

Title of Paper:  Civil Procedure 

Date:   17 June 2019 

Time:   9:30 a.m. – 9:50 a.m. (Reading Time) 

   9:50 a.m. – 12:50 p.m.  

 

Instructions 

 

1. Write your candidate number on the cover of each answer book. 

Do NOT write your name on the answer book. 

 

2. Start each answer on a separate page of the answer book. 

 

3. Write your answers only in the answer books provided. 

 

4. This is a 3 hour examination. You have an additional 20 minutes for reading.  

Do NOT begin writing in your answer books until you are instructed to do so. 

 

5. The passing mark for this paper is 50 marks. 

 

6. This is an open book examination. 

 

7. This paper consists of 11 pages. The paper contains a total of 16 questions 

worth a total of 100 marks. 

 

8. You must answer ALL questions. 

 

 

 

 

DO NOT OPEN THIS QUESTION BOOK 

UNTIL YOU ARE TOLD TO DO SO 
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PCLL Conversion Examination June 2019 

 

Civil Procedure 

 
INSTRUCTIONS TO STUDENTS 

 

THIS PAPER TRACES THE DEVELOPMENT OF A PIECE OF CIVIL LITIGATION 

FROM START TO FINISH. THUS THE FACTS DEVELOP AS THE CASE 

PROGRESSES. ANSWER EACH OF THE QUESTIONS ON THE BASIS OF THE 

FACTS KNOWN TO YOU AT THE PARTICULAR POINT IN THE LITIGATION AT 

WHICH THE QUESTION IS ASKED, AND DO NOT INCORPORATE “FUTURE” 

FACTS IN YOUR ANSWERS 

 

Arthur Ho (“AH”) is a Hong Kong trader in textiles. He trades as a Sole Proprietor. His business 

purchases textiles from Mainland China and sells them to customers in Europe, Australasia and 

the USA. 

 

In January 2019, there was a textile trade fair in Auckland, New Zealand, at which AH had a 

stand displaying a variety of different textiles he was able to source from Mainland China. John 

Wainwright (“JW”) is a New Zealand citizen and an importer into New Zealand of textiles for 

manufacture into garments. JW also trades as a Sole Proprietor. AH and JW have had a long-

standing business relationship. JW visited AH’s stand at the trade fair. He was impressed by the 

products on display. He and AH entered into negotiations there and then which resulted in a 

contract by which AH agreed to sell and JW to purchase 5,000 metres each of 5 different textile 

types in different colours, ie a total of 25,000 metres. The price agreed was NZ$10 per metre, 

totaling NZ$250,000, with payment to be made into AH’s account with ANZ Bank in Auckland 

upon AH’s notification to JW of shipment of the goods. The price included the cost of shipment 

to Auckland. The contract (“Contract”) was formally recorded in JW’s standard form Purchase 

Order which was signed by both AH and JW at AH’s stand at the trade fair. The Purchase Order 

contained the following term: 

 

All and any disputes of whatsoever nature arising out of the contract evidenced by this 

Purchase Order shall be governed by New Zealand law and shall be referred to the 

exclusive jurisdiction of the courts of New Zealand.   

 

Upon AH’s return to Hong Kong, he arranged for his Mainland supplier, Fuzhou Textile Mills 

Inc (“Fuzhou”), to manufacture the 25,000 metres of the textiles the subject of the Contract and 

for their transportation to Shenzhen where they were all loaded onto the same vessel to be 

shipped direct to Auckland. The shipment of the textiles took place on 21 April 2019. AH gave 

notification of the shipment of the textiles to JW and then, in accordance with past practice, 

couriered the Bill of Lading covering the textiles to JW. A Bill of Lading is the contract for the 

carriage of goods by sea and is a document of title to the goods. Upon receipt of the Bill of 

Lading, therefore, JW was able to and did take delivery of the shipment. However, JW failed to 

make payment in accordance with the Contract and, a few days after he had taken delivery, 

complained by telephone to AH that the textiles were not the same as those he ordered in that 

their colours failed to match the samples which he had retained from the trade fair. JW followed 

up with an email rejecting the entirety of the textiles and reserving his rights to claim for his 

losses. 
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AH immediately contacted his Mainland supplier, Fuzhou, and spoke to the CEO, Renold Chan, 

who reminded AH of an email he had sent in February (Document A annexed) in which he had 

stated that Fuzhou had recently been required by a CPG (Central People's Government) Directive 

to cease using natural dyes and to use synthetic dyes instead, and that this might result in very 

minor colour differences. AH travelled to his supplier’s factory to make his own comparison 

between the colours of the textiles with natural dyes and those with synthetic dyes. The difference 

was barely noticeable to him. 

 

AH reported this to JW and said that the slight colour differences should make no difference to 

JW’s onward sales but, despite this, JW adamantly refused to accept the textiles and refused to 

pay for them. AH offered the inducement of a 15% discount (Document C annexed), but still JW 

refused to pay. 

 

COMMENCEMENT OF PROCEEDINGS 

 

1 AH wants to sue JW in Hong Kong for recovery of the contract price of NZ$250,000. 

 

Will AH succeed in an application to the Hong Kong court for leave to issue 

proceedings against JW and to serve them on JW in New Zealand? Give reasons. 

         (6 Marks) 

 

2 Instead of suing in Hong Kong, AH decides to sue JW in New Zealand. Prior to 

commencing proceedings AH learns from his business contacts that JW maintains a 

substantial deposit account with the Hong Kong branch of the National Bank of New 

Zealand (“NBNZ”). 

 

Assuming there is no cause of action against JW in Hong Kong: 

 

i) what application can AH make to obtain an order from the Hong Kong 

court freezing sufficient of the moneys in the NBNZ Bank account to cover 

his claim against JW? 

 

ii) What form of originating process must AH use to make such application? 

 

iii) What will AH need to establish to the satisfaction of the Hong Kong court to 

obtain such an order?  

 

iv) Is there any other order AH needs to obtain and how may that be achieved?  

       (14 Marks)   

 

3 You obtain that freezing order on AH’s behalf and serve it upon the NBNZ branch in 

Hong Kong and upon JW in New Zealand. JW then directs NBNZ branch in Hong Kong 

to remit all the moneys in his account to his NBNZ account in Auckland, New Zealand. 

 

If NBNZ Bank complies with this direction, what are the possible consequences so 

far as the Hong Kong officers of the Bank are concerned? 

         (3 Marks) 
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4 JW’s New Zealand lawyers then write to you and say that their client is perfectly happy 

for the proceedings to take place in Hong Kong where JW maintains a residence in which 

he resides for at least 3 months in each year. The solicitors confirm that their Hong Kong 

office has instructions to accept service of proceedings on JW’s behalf. 

 

You therefore issue a Writ against JW on 5 June 2019 with a General Indorsement and 

serve it upon those solicitors. 

 

What document must JW’s Hong Kong solicitors file and serve in response to the 

Writ in order to avoid default judgment? 

         (2 Marks) 

 

INTERLOCUTORY MATTERS 

 

5 JW’s solicitors file and serve the document you should have discussed in your last answer.  

AH’s solicitors proceed to file and serve a Statement of Claim. That pleading simply 

pleads the Contract contained in the Purchase Order, AH’s performance, JW’s breach and 

AH’s loss, being the NZ$250,000 price of the textiles. 

 

JW’s solicitors then file and serve a Defence and Counterclaim. The Defence pleads the 

defects in the textiles, that their colours did not match the colours of the samples, that the 

textiles were not of merchantable quality, that the textiles were not fit for their intended 

purpose, namely being made into garments, a purpose which, it is alleged, was made 

known to the Plaintiff. The Counterclaim claims NZ$374,000 being alleged loss of profit 

on the Defendant’s lost orders. 

 

AH has a lawyer friend who has advised him to apply for Summary Judgment under 

Order 14 of the RDC.   

 

 Will AH succeed in an application for Summary Judgment? Give reasons. 

         (5 Marks) 

 

6 AH’s lawyer friend has also advised him that because JW is resident in New Zealand and 

because the Counterclaim exceeds the Claim, he should apply for security for costs 

against JW. 

 

Will AH succeed in an application for security for costs against JW? Give reasons. 

         (3 Marks) 

 

7 JW’s Counterclaim contains the following paragraph: 

 

The Particulars of Damage of NZ$ Three Hundred and Seventy Four Thousand 

(NZ$374,000) pleaded above are calculated by reference to the report of Mr Benjamin 

Travers, President of the New Zealand Garment Manufacturers’ Association, a copy of 

which report is annexed to this Counterclaim. 

 

In what ways (if any) does this paragraph offend the rules of pleading? 

         (4 Marks) 
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8 Assume that AH simply denies all the allegations in the Defence and Counterclaim and 

does not wish to allege any further facts. 

 

Must AH file a Reply to the Defence? Must AH file a Defence to the Counterclaim?  

Give reasons. 

         (4 Marks) 

 

9 AH considers that the details of his alleged breaches of contract in JW’s Defence are too 

vague.  

  

What application can AH make to the court to require JW to give more specific 

details of the alleged breaches of contract?  

         (3 Marks) 

 

10 In view of the Counterclaim, AH wishes to join Fuzhou to the proceedings. 

 

Is there any procedure by which Fuzhou can be joined and if so, as to what matters 

must AH satisfy the court? 

         (6 Marks) 

 

11 AH decides not to try to join Fuzhou, in view of his longstanding business relationship 

with that company, and the litigation proceeds between AH and JW. AH’s solicitors 

complete the Timetabling Questionnaire (TQ) and make provision for 1 expert witness 

for each party. Those solicitors send the TQ to JW’s solicitors who agree with all of its 

proposals save that for expert witnesses. They wish to call on behalf of JW 3 experts on 

liability and 4 experts on quantum of damages.   

 

 What should you do to resolve the issue of the number of experts? 

                   (3 Marks) 

 

12 Discovery of Documents follows. Amongst AH’s documents are the 4 annexed 

documents, which are marked “A”, “B”, “C” and “D”.   

 

Answer in relation to each document whether it is privileged and whether it is 

admissible in evidence. 

         (8 Marks) 

 

13  After Discovery is complete you instruct an expert to produce a report on AH’s behalf. 

 

A copy of which particular document (other than documents relating specifically to 

the case) must you provide to the expert? To whom or to what does the expert owe 

an overriding duty?  

         (4 Marks) 

 

14 The Court ordered at the Case Management Conference that there should be a Pre-Trial 

Review.   

 

What is the purpose of a Pre-Trial Review? With what matters is the Court likely to 

deal at the Pre-Trial Review? 

         (6 Marks) 
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THE TRIAL 

 

15  The case is set down for trial. More than 28 days before the commencement of trial, AH’s 

and JW’s solicitors each make Sanctioned Offers in the following terms: 

 

AH’s Sanctioned Offer: AH will accept NZ$130,000 in settlement of the claim. JW will 

abandon his Counterclaim. Both parties pay their own costs. 

 

JW’s Sanctioned Offer: JW will accept NZ$250,000 in settlement of his Counterclaim.  

AH will abandon his claim. Both parties pay their own costs. 

 

Both Sanctioned Offers comply with the Rules of the District Court. Neither Sanctioned 

Offer has been accepted. 

 

What are the likely costs orders the court will make in the following outcomes of the 

trial, and what factors will the court take into account when making its decision on 

costs? 

 

Outcome A 

AH is awarded NZ$250,000 on his claim, and JW’s Counterclaim is dismissed. 

 

Outcome B 

AH’s claim is dismissed and JW is awarded NZ$275,000 on his Counterclaim. 

 

Outcome C 

AH’s claim is dismissed and JW is awarded NZ$220,000 on his Counterclaim. 

 

       (13 Marks) 

 

EXECUTION OF JUDGMENT 

 

16 The outcome of the Trial is B. AH’s claim has been dismissed and JW has been awarded 

NZ$275,000 against AH. You are now representing JW. You instruct enquiry agents 

on JW’s behalf to investigate AH and the location of his assets. 

 

 The enquiry agents report as follows: 

 

I. AH lives with his wife in an apartment in Provident Centre, North Point. A Land 

Office Search shows the apartment is in his wife’s name. A check of local 

Property Agents in the area shows the apartment has been on the market for sale 

for 6 weeks. 

 

II. AH has a large and valuable collection of Chinese ceramics in his apartment in 

Provident Centre. 

 

III. The office premises in Sheung Wan from which AH conducts his business are 

rented and all the office equipment is leased.    
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IV. AH maintains at least one bank account with the Hong Kong branch of the 

Canadian Bank of Commerce (CBC) but the agents cannot ascertain the 

number(s) of the account(s) nor how much money CBC holds on AH’s behalf. 

 

V. AH is thought to maintain bank accounts elsewhere but the agents cannot obtain 

any information as to those. 

 

VI. AH and his wife own an apartment in Vancouver and both their children are in 

boarding school on Vancouver Island. AH’s business has been doing poorly for 

the last couple of years and discreet enquiries amongst his friends and business 

associates suggest he and his wife are proposing to relocate to Vancouver as soon 

as the Provident Centre apartment can be sold. 

 What steps can you take on JW’s behalf to enforce the judgment against AH?  

                 (16 Marks) 
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DOCUMENT “A” 

 

Email dated February 8 2019 Fuzhou to AH 

 

 

“Subject: 25,000 metres for Wainwright, New Zealand 

 

Dear Arthur 

 

Just to let you know, because of some recently introduced rules from the State 

Environment Agency, we are no longer permitted to use natural dyes and can only from 

now on use synthetic dyes. We have sourced synthetic alternatives which I believe are 

just as good as the naturals so there shouldn’t be any problem. But I thought you ought to 

know. Up to you whether to alert John W. 

 

I’m going to be in HK next weekend (16/17). Would you like to take me racing on the 

Sunday? 

 

Best regards 

 

Renold Chan 

 

CEO.” 
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DOCUMENT “B” 

 

Email dated 11 February 2019 AH to his brother George, who is an investor and silent 

partner in AH’s business, receiving 45% of the profits. 

 

 

“Subject:  Wainwright Sale 
 

Hi George 

 

I mentioned this deal to you and the fact we’re on a 50% mark-up, which is fantastic. But 

there’s a slight wrinkle. Fuzhou have just told me they’ve had to use synthetic dyes 

because of some new rule. Apparently that won’t affect the colours much but as you and I 

know, the synthetics are much more likely to run. Keep your fingers crossed that 

Wainwright doesn’t do any chemical testing! 

 

VBR 

 

Art”  
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DOCUMENT “C” 

  

Email dated 3 May 2019 AH to JW 

 

 

“Subject:  Fuzhou Textiles Sale 
 

Hi John 

 

I am very disappointed that you have not yet paid for these. I inspected them in the 

factory and had with me the very fabrics you saw in Auckland. The colour differences are 

barely perceptible, even holding the fabric up to the light. So I really don’t think your 

position is justified.   

 

However, we are old friends and the last thing I want to do is to sue you. Would you 

accept a 15% discount to settle the matter once and for all? 

 

I hope so. 

 

VBR 

 

Art” 
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DOCUMENT “D” 

 

Email dated 15 May 2019 AH to Fuzhou 

 

 

“Subject: Wainwright Sale 

 

Dear Renold 

 

John is refusing to pay for these textiles alleging the colour differences. I’ll try to do a 

deal with him and knock a bit off the price but can you help me and knock a bit off your 

price? You’re charging US$6.50 per metre. Could you reduce it to US$5.50? That would 

help a lot. 

 

Thanks. 

 

Art”  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

~ End of Examination Paper ~ 


