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Again, this exam was not very well done and there were very few marks in the 70s and 

above. There was a large number of Fails and it was obvious again that numerous 

students had not prepared at all or had made only very scanty preparation. The overall fail 

rate will be quite high because of this. 

 

The exam traced a piece of civil litigation from the application for O11 leave to execution 

of the judgment and asked 16 questions at various points in the process, each worth 

varying marks and of varying difficulty. It was not a particularly testing paper for those 

students who had prepared adequately, and a number of questions offered very easy 

marks. 

 

We will now comment on the answers. 

 

Q1 Service out of the Jurisdiction (6 marks) 

 

The contract was made in New Zealand, with an EJC and governing law clause in favour 

of the NZ courts and NZ law, with shipment from Mainland China direct to NZ and 

payment in NZ. Most students got that leave to serve out of the jurisdiction was unlikely, 

but very few properly articulated the reasons. An alarming number wrote that the NZ 

defendant was a necessary and proper party so as to fall under O11/1(1)(c), ignoring the 

obvious consequence that, if they were right, any defendant could be sued wherever 

located and whatever the claim. 

 

Q2 s21M HCO Standalone Mareva (14 marks) 

 

The question made it plain that there was no cause of action in Hong Kong. Despite this, 

the vast majority of students answered that an ordinary Mareva was available and set out 

the requirements for that, for which they scored some marks. Even those few students 

who correctly stated the need for an application under s21M failed to set out the correct 

requirements. Only a handful of students realized the need for O11 leave. No marks were 

scored for Anton Piller or Gagging Orders which were completely irrelevant to the 

question and its answer. 

 

Q3 Consequences of Non-compliance with Mareva Order (3 marks) 

 

Most students wrote, correctly, that this would be a contempt of court, but few went on to 

state the consequences. 

 

Q4 Document to be filed to avoid a Default Judgment (2 marks) 

 

Most students wrote that an Acknowledgement of Service must be filed but very few 

included the necessity to give Notice of Intention to Defend. Most, therefore, received 

only half the available mark. 
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Q5 Requirements for Summary Judgment (5 marks)  

 

This was generally well done with most students gaining full marks. 

 

Q6 Security for Costs against a counterclaiming defendant (3 marks) 

 

Very few students scored full marks for this and a disappointing number wrote that 

security would be ordered. 

 

Q7 Requirements of Pleading (4 marks) 

 

Very few students wrote that sums should be in figures not words. Most got that the 

report was evidence and should not be pleaded. A small minority wrote that the report 

should not be annexed. 

 

Q8 Need for Reply to Defence and Defence to Counterclaim (4 marks) 

 

This was reasonably well answered, though very few wrote that failure to file a Reply 

would amount to a joinder of issue and failure to file a defence would result in default 

judgment. However, if students wrote that a Reply was optional and a Defence 

mandatory they gained full marks. 

 

Q9 Obtaining further details of a pleading (3 marks) 

 

Most students correctly answered with a Request for Further and Better Particulars and 

cited the correct rule. Some students suggested Interrogatories, which, though not the 

most obvious course, scored full marks. 

 

Q10 Joining a party out of the Jurisdiction to existing proceedings (6 marks)  
 

Only the minority of students suggested O16, Third Party Notice, with the majority 

suggesting joinder as a defendant using O15. However, both scored full marks for this 

part of the question. Only a handful realized the need for leave to serve out, so most 

students only scored 2 out of the available 6 marks here. 

 

Q11 How to limit the number of Experts (3 marks) 

 

Most students realized that the court could and would limit the number of experts, but 

very few suggested a Case Management Summons to achieve this. 

 

Q12 Discovery (8 marks)  

 

Most students got that the documents were relevant and that 3 of them were not 

privileged and that the 4
th

 was covered by so-called “without prejudice privilege”. 

However, the question asked that privilege and admissibility be dealt with and many 

answers were silent on admissibility. 
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Q13 Experts (4 marks) 

 

A large majority of students answered correctly that the Code of Conduct should be 

provided to the expert and that the expert owed an overriding duty to the court. Most 

scored full marks here. 

 

Q14 Pre-trial Review (6 marks) 

 

Many students did not attempt this question. Those that did generally correctly set out the 

contents of Para 36 of PD5.2. But very few wrote the most important purpose of a PTR, 

ie to ensure the case was ready for trial. So few students scored the full 6 marks.   

 

Q15 Sanctioned Offers (13 marks) 

 

No students got this completely right. An alarming number of students seemed 

completely ignorant of the O22 regime and the penal consequences of non-acceptance.  

Those who did write about those consequences failed to deal with what would happen to 

costs before the last date for accepting the offer. Although the question specifically asked 

the students to set out the factors the court should take into account when making its 

decision on costs, few students did this. No students scored full marks. 

 

Q16 Execution of Judgment (16 marks) 

The various assets were set out in the question. So easy marks were available yet very 

few students took full advantage. Some simply mentioned Charging Order, Writ of Fi Fa 

or Garnishee without saying to what assets these would, or would not, attach. Many 

students appeared to think that a Writ of Fi Fa could be used not only to seize the 

valuable ceramics, but also the apartment and the bank accounts. Very few students 

indeed suggested a post-judgment Mareva even though the question stated that the 

Judgment Debtor was imminently leaving Hong Kong.  

 

These last 2 questions were between them worth 29 marks out of the 100 possible.  

Neither was particularly difficult and both involve 2 very important aspects of Civil 

Procedure. Sanctioned Offers/Payments are a mainstay of the civil litigation process and 

students must be on top of O22. Execution of the judgment is, for the client, the most 

important part of the process and students must be aware of the various procedures 

available. 

 


